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ELECTION COMMISSION, INDIA 

NOTIFICATION 
New Delhi t the jth April 1953 

^S.R. O. S 33 .--",VH.iRE.\s the election oi’ Syed Ahmad Syed Isak of Hoshangabad, as a member 
of the Hi *ue of th:: People from the Hoshangabad constituency of that House, has been called in 
question by an election petition duly presented under Part VI of the Representation of the 
People Act, 1951 (XLIII of 1951), by Shri Hari Vishnu Kamath of Dhantoli, Nagpur ; 

And whereas the Election Tribunal appointed by die Election Commission in pursuance 
of the provisions of Section 86 of the said Act, for the trial of the said election petition has, in 
pursuance of the provisions contained in Section 103 of the said Act, sent a copy of its Order on 
the said election petition 1 

therefore, in pursuance of the provisions of Section 106 of the said Act, the Election 
Commission publishes the Order of the Tribunal, 

B?FOR‘E'TfIECEI ECTION TRIBUNAL, HOSHANGABAD 
Election Petition No. 180 of 1952 

Present i 

1. Shri B. K. Puranik, B.A., LL.B, (Distt. and Session Judge, Hyderabad) — Chair man. 

2. Shri S. M, Ahmed, B.A., LL.B. (Retd. District and Session Judge . \Members of the 

3. Shri B. Chatterji, M. A,, LL.B. (Advocate). f Tribunal . 

In the matter of an application under Section 81 of the Representation of the People Act, 
1951 * 

Hari Vishnu Kamath s/o Rama Kamath, aged 44 years, resident of Dhantoli, Nagpur, Tahsil 
and District Nagpur — Petitioner. 

Versus 

1. Sycd'Ahmad Syed Isak, Advocate, of Hoshangabad, Tahsil and District Hoshangabad. 

2. Sukumar Shyamrao Pugore, formerly of Itarsi, now resident of Friends Rural Centre, 
Rasulia, Tahsil and District Hoshangabad. 

3. Raghunathprasad Kaluram Parsai of Sohagpur, Tahsil Soliagpur, District Hoshan- 
gabad. 

4. Harnarainsingh Pyarelal Katakwar of mouza Sirpan, Post Khaparkheda, Tahsil Sohag- 
pur, District Hoshangabad. 

5. Rughubirprasad Nandkishorc Gour, Pleader, Hoshangabad, Tahsil and District Ho- 
shangabad — Respondents . 

For Petitioner^ 

1. Shri N. C. Chatterji, Advocate. 

2. Shri R. L. Sharma, Advocate. 

3. Shri Badkas, Advocate. 
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For Respondent No. i. — 

1. Shri G. S. Pathak, Advocate, 

2. Shri C. B. Patakh, Advocate. 

3. Shri Hazarnawis, Advocate. 

4. Shri Nanhelal, Pleader. 

5. Shri R. K. Dixit, Pleader. 

JUDGMENT 

Delivered on the 27TH day of March 1953. 

1. The petitioner, Shri Hari Vishnu Kamath, was a candidate for elccticn to a seal in the 
House of People from Hoshangabad Parliamentary Constituency in the State ci Msdhys TnUttb. 
This is a single-member Constituency. Respondents 1 to 5 were the other candidates at ihe said 
election. Respondents Nos. 4 and 5 had withdrawn their candidature. The polling for election 
to the above scat took place on the 31st December, 1951, and on the 7th, 17th and 24th 
January 1952. The counting commenced on the 25th January 1952 and ended on 3rd Feb- 
ruary 1952. Respondent No. I, Shri Sycd Ahmed, was declared elected by a majority of only 
174 votes over the petitioner, the contesting candidates having been declared to have secured valid 
votes as shown below : — 

( i ) Petitioner 65201. 

(«) Respondent No. 1 65375. 

(Hi) Respondent No. 2 20653. 

(: iv ) Respondent No. 3 13609, 

2. The election of the respondent No. 1 has been challenged by the petitioner on one or more 
grounds stated in the petition. Those arc as below 

(a) Counting was done contrary to the rules at five different places and on five different 
dates. 

(i b ) The Returning Officer erroneously totalled ihe valid votes of the petitioner in 
Piparia part of the Constituency as 5321 whereas the correct totRl should have teen 
5391- — a difference of 70 votes. 

(c) That at the Polling Stations, Sobhapur Nos. 316 and 317 in Sohagpur part of the 
Constituency ballot-papers bearing marks different from those which were authorised^ 
for use. at those Polling Stations were found. These ought to have been rsjeettfertiy 
the Returning Officer under Rule 47 of the Representation of People Rules of 195 1. 
Those were, however, improperly accepted by the Rettmhrrg ^Officer. If these votes 
found in the boxes, both of the petitioner and tnc"fcapondent No. I, had been rejected 
as required by Rule 47 ibid, the respondent no. t would not have secured the marginal 
advantage of 239 votes, which the actually did in these two Polling Stations. 

(d) That the Returning Officer did not properly verify the account of votes, submitted 
by the Presiding Officers of the Polling Stations as required by Rule 49 ibid. 7 he 
Petitioner quoted in this connection 16 instances in which the ballot-papers found 
in the ballot-boxes of the candidates at some of the Polling Stations were found to 
have exceeded the number of ballot-papers which should have been found in the boxes 
at those stations according to the account in Form 10. There were thus serious mis- 
takes in counting of the votes throughout the Hoshangabad Constituency and therefore 
a total recount of valid votes tvas necessary. 

3. For the above reasons the petitioner contended that the election of the respondent no. 1 
was void and illegal. He contended that the election and the result thereof wjere materially, 
affected by the improper acceptance of the votes at Sobhapur Polling Stations by the Retuyning 
Officer and also by the Returning Officer’s not verifying the accounts of the ballot-papers submi- 
tted to him properly as required by the rules. He claims that he has, in fact, secured majority of 
valid vjtes and therefore he is entitled to a declaration that he has been duly elected to a scat in 
the House of People from Hoshangabad Parliamentary Constituency. He thus claimed 

a declaration that the election of the respondent no. 1 should be declared as void and he himself 
be declared to have been duly elected. 

4. The respondent no. 1, Shri Syed Ahmed, contended that the election of the petitioner 
would have been void for reasons given by him in his recrimination, if he had been a returned 
candidate and a petition had been presented calling in question his election. According to him, 
the petitioner filed three nomination papers but none of them was filed in accordance with the pro- 
visions contained in Section 33 of the Representation of People Act, 1951, and hence the pe- 
titioner was not a duly nominated candidate and his nomination papers were improperly accept- 
ed and the same had resulted in materially reducing the number of voter which the respondent 
no. i would have obtained. 

5. The respondent no. x denied that counting of votes at five places was contrary to the rules- 
.or that there was no proper verification of the Account of the ballot papers by the Returning 
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Issues 


Findings 


w 


to 


to 

to 


Whether the petitioner and his agents could not check 
the counting of votes as a large number of boxes were 
opened and account made simultaneously ? 

Whether the election has been materially affected by the 
discrepancies in the number of votes recorded in the forms 
and those actually found in the boxes as alleged ? 

Whether a fresh recount of valid votes should* therefore, 
be ordered ? 

If recounting is ordered, of which polling stations it should 
be ordered ? 


They could. 


No, though there are 
some discrepancies. 

Not a total recount 
Recount is made by us in 
the specified cases. 

As above. 


7. Whether the election of Shri H. V. Kamath would have 

been void for reasons stated by the respondent no. 
1 if he had been a returned candidate and if an election 
petition had been made against him, as alleged ? 

8. (a) Whether all the three nomination papers filed by Shri 

H. V. Kamath were not filed in accordance with the pro- 
visions of Section 33 ? 

(b) Whether they all infringed other Sections and Rules made 
thereunder as shown in the Recrimination ? 

to Whether all the nomination papers of the petitioner were 
otherwise defective and invalid for reasons stated in 
the Recrimination ? 

(<i) Whether all the nomination papers r were* therefore, 
wrongly and improperly accepted by the Returning 
Officer ? 

to Whether the improper^ acceptance of the nomination 
papers of Shri H. V. Kamath has materially reduced the 
number of the votes which the respondent no. 1 would 
have obtained ? 

9. (a) Whether the Returning Officer illegally rejected many 
valid votes polled by the respondent no. I at polling sta- 
tions Nos, 299 and 371 as stated by him in paras. 13 
and 14 of the Recrimination and para. 10 to 12 of the 
written statement of the respondent no. 1 ? 

(b) Whether the Presiding Officers of Malkajra and Banian- 
gaon acted wrongly in issuing the wrong ballot-papers 
to the voters and not reporting the fact to the Election 
'Commission and is not getting them validated as stated by 
respondent no. 1 in para. 15 (6) of tha Recrimination ? 

to Whether these votes should be accepted in favour of the 
respondent no. 1 as genuine votes ? 

to Whether if these votes are accepted in favour of the res- 
pondent no. i, ho would be found to have secured at these 
polling stations 1x7 more valid votes than the petitioner? 


No. 


They were proper and 
valid, 

No. 

No. 


No. 


It was not an improper 
acceptance. 


No. 


Yes. But there ia no 
provision for getting 
the ballot papers 

validated by the 
Election Commission. 
No. 

Yes, that would 

have been the result.. 


10. Whether the quest ton of the intention of the voters is Yes, but only as far 
relevant and can be done into ? aa it can be gather.^ 

from the mannS 
of voting. 

tx. To what relief is the petitioner entitled? What order or The petition deserve 
orders should be passed by the Tribunal. to be dismissed. 

Reasons for the Findings 

9. Issues Nos. 1, 7, 8 ( a ) (6) to ( d ) and (e ). — These are allied issues and are therefore taken 
up together for consideration. The respondent no. i’s contention is that the nomination papers 
filed by the petitioner were improperly accepted by the Returning Officer. Those should have been 
rejected for various reasons stated by the respondent no.r. He pleaded that the election of the pe- 
titioner would be void for the above reasons if he had been declared elected, and a petition was 
made calling in question his election. The reasons why the nomination papers of the petitioner 
ought to have been rejected are the following according to the respondent no. 1 : — 

(1) That the first nomination paper dated 13-11-51 was not presented at the office but at the 
private residence of the Returning Officer. 
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(2) That the nomination papers did not show that the petitioner was a candidate for a seat 

to the House of People, 

(3) That the certified copy of the entry in the Electoral Roll filed by him did not show tha t 

he was an elector in the Parliamentary Constituency. 

(4) That the certified copy of the entry in the Electoral Roll was not issued by the authority 

which had the custody of the Electoral Rolls. 

(5) That his proposer and seconder were not electors in the Parliamentary Constituency. 

(6) That Shri Gour, his proposer, being himself a candidate for the same election could not 

be the proposer. 

10. As to the first ground mentioned above, it is sufficient to refer to the petitioners evidence 
on the point and also to the Returning Officer’s own certificates on the first nomination paper dated 
13-11-51 and on the other nomination papers that the papers were presented at the office and no t 
at the residence of the Returning Officer. There is no force in this contention. 


11. As to the second ground, Shri R, S. Dave, Election Officer, as A. W. 3, has himself 
stated in his evidence that onjpersuing the nomination papers of the petitioner he could immedia- 
tely know that he was a candidate for a seat in the House of People. The portion “ Legislative 
Assembly ” from the title of the forms was already scored out and the forms showed clearly that 
The petitioner was a candidate for a seat in the House of People. 


12. As to the grounds 3 and 4 above mentioned, we have no doubt that the contentions have 
no force. It is in fact a question of the Returning Officer being satisfied that a particular candidate 
who. files a nomination paper is eligible to stand as a candidate or not, The Returning Office r 
scrutinized all the three nomination papers of the petitioner and has endorsed his certificate of scru- 
tiny on them saying that not only the petitioner was eligible to stand but his proposer and se- 
conder were also qualified to propose and second the nomination, The true copy of the entry in 
the Electoral Roll of Nagpur I Constituency of the Legislative Assembly, Madhya Pradesh, 
which accompanied the first nomination paper showed the petitioner's name as an elector in that 
Constituency and this copy of the entry satisfied the Returning Officer that the candidate was 
qualified to stand as a candidate for a seat in House of People. The Deputy Commissioners 
are the Election Registration Officers and with them arc deposited final electoral rolls as required 
by rule 24 of the Representation of People (Preparation of Electoral Rolls) Rules of 1950 ( Vide 
Ex. R. 44). The true-copy of the entry in the Electoral Roll which accompanied Ex. A-i ia 
signed by the Head Copyist for Assistant Superintendent of Deputy Commissioner's Office, Nag- 
pur. There is a seal, on the back of the copy, of the office of the Deputy Commissioner, Nagpur. 
It is presumed that the Election Registration Officer (Deputy Commissioner, Nagpur) had 
authorised his Head Copyist to issue true copies of the entries in the Rolls under his signature. 
Section 114, illustration (2) of the Evidence Act raises a presumption that all official acts are 
regularly performed. It must be presumed that Deputy Commissioner, the Election Regis- 
tration Officer, who is the custodian of the Electoral Rolls ( Vide Ex R-44) had duly authorised his 
Head Copyist to grant true-copiee. We rely on the decision in Election Petition No. 208 
of 1952 (Brij Nareshsingh Vs. ThakurKukumsingh ) for the above view. 

13. The Returning Officer was satisfied by the perusal of the copy of the entry filed by th 
petitioner that he was qualified to stand as a candidate. The copy is no doubt of the 
entry in the Electoral Roll of a Legislative Assembly Constituency but there Is no separate 
Electoral Roll for the corresponding Parliamentary Constituency. A voter recorded 
in the Electoral Roll of a Legislative Assembly is also ipso facto a voter for the corres- 
ponding Parliamentary Constituency, Shri Dave, Election Officer's evidence is very per- 
tinent on this point. There was no separate roll of Parliamentary Constituency with a printed, 
label to that effect on it. Electoral rolls of some Legislative Assembly Constituencies formed 
also the Electoral Roll for the Hoshangabad Parliamentary Constituency. 


^ 14. As regards ground no, 5, the proposer and seconder of the petitioner were also- 

Tlectors or voters both for the Legislative Assembly Constituency and for Parliamentary Cons- 
tituency as stated by Shri Dave, A. W. 3, and their names like the namos of the proposer and 
seconder of the respondent no. 1 were verified from the same Electoral Roll of Legislative As- 
sembly Constituency. They were thus rightly held by the Returning Officer as persons 
duly qualified to propose and second the petitioner’s nomination. 

15. As regards ground no. 6, the serial number borne by the nomination paper of Shri 
Gour, is 5. It was filed on 14-11-51. The first nomination paper of the petitioner is serial no. 
1 and bears the date 13-11-51. Shri Gour was not thus a candidate on 13-11-51 when he proposed 
the petitioner’s nomination. He could propose it. 


16. For all the above reasons we are of the opinion that the nomination papers of the pe- 
titioner were rightly accepted as valid nomination papers and the right of the petitioner to present 
'this Election Petition against the respondent no, 1 is not at all, affected. Nor could the 
petitioner’s election have been declared void if he had been elected and a petition made ques- 
tioning his election. It is also clear that the defects in the nomination papers, if any, being tech- 
nical and not of substantial character, the nomination papers could not be rejected [see 33(4)' 
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Representation of People Actj 195 1 ]. We find accordingly on issues r 3 7, 8(a), (b), (c), (d) and 
K g )‘ 

. *7- Nos. 2 (a), ( b ) & (c). — We do not agree that counting of votes on different dates 

jmd at five different places was prohibited by the Representation of People Act of 1951. 

inis course was permitted by the Election Commission for speedy counting. Moreover 
Kule 44(2) ibid permits the counting to be done at more places than one if permitted by 
the Election Commission. Ex.R 47 and R-48 will show that the Election Commission permitted 
countmg to be done at five places in the same Constituency, Betul proper is not situate in 
the Constituency. That did not, however, affect the election or its result materially. There is 
no substance in this grievance, Moreover Ex. R--49 ould show that it was permissible to hold 
cunting at a place outside the Constituency a is Wc hold. , . .accordingly, 

J&S. Issue No. 3. — Ii was conceded in the argument stage by the counsel for the respondent 
mo. iitfrlisit the petitioner’s total of valid votes at the Piparia part of the Constituency should be 
5391 tandit is wrongly shown as 5321 in Form 14 (Ex. A-14 and also in the original Form 14)* 
The total was made again r by the Tribunal audit was found that the correct totaL 135391, There 
)is thus a difference of 70 votes. This number must be added to the total number of valid votes 
^05201) declared to be polled by the petitioner. 

ffsjjftes Nos. 4 (a) (b) ? 5(a) (b) (c) & 9(a) (h) (c) &(d). — These arc stilted issues and" 
thereimt discussed together. The petitioner, Shri Kamath’s contention is that although.. the 
Election Commission of India has decided under Rule 28 (Representation of People Rules 
of 1951) that the ballot paper to be used for the purpose of voting at Elections to the House of 
the People from ail Parliamentary Constituencies in Madhya Pradesh State shall have as a 
distinguishing mark— a thick green bar printed near the left margin, yet in the ballot boxes used 
at the Polling Stations Sobhapur Nos, 316 and 317 of the Sohagpur part of the Hoshan- 
gabad Parliamentary Constituency ballot papers bearing different marks were found. His. 
contention was that all such ballot papers ought to have been treated as invalid votes and ought to 
have been rejected, therefore, under the mandatory provisions 3 of Rule 47 tfi) (c) ibid. The 
Returning Officer, however, accepted these ballot papers as valid ones and counted them as such* 
The said action of the Returning Officer was attacked as illegal. The respondent no. i T was said 
to have polled 301 such votes and the petitioner himself 62 and thus the respondent, no. I, 
Shri Syed Ahmad, thus secured a marginal advantage of 239 votes over the petitioner. The res* 
pondent no. 1, actually polled only 174 more votes than the petitioner as per the final results 
declared bv the Returning Officer. * 

20. If the petitioner’s stand is correct and if these votes polled both by the petitioner and the 
respondent no. 1, at the abovementioned polling stations at Sobhapur are really invalid votes 
and they are rejected by us, it is clear that the narrow margin of 174 votes in favour of the respon- 
dent no, 1, would be lost and the petitioner will be found to have polled a larger number of valid 
votes than the respondent no. 1. 

21* Respondent no. i’s reply to the above contention of the petitioner is that the votes polled 
toy him and the petitioner at Sobhapur polling stations Nos. 316 and 317 were valid votes and 
they were rightly accepted as such by the Returning Officer. He pleaded that the Presiding and 
Polling Officers at the above Polling Stations acted wrongly in issuing to the electors State Assem- 
bly ballot papers for being cast in the House of the People boxes and vice versa. There had been, 
according to him, an interchange of ballot papers owing to the inadvertence and a bonafidc 
mistake of the Polling and Presiding Officers and the Returning Officer obtained in time 
instructions fnm the Election Comnission for regularizing the issue of wrong ballot papers to 
the electors of the Parliamentary Constituency. The c:ectors were not misled in any way in 
exercising their votes and the votes cast by them were perfectly genuine and valid votes ancfrwerc 
lightly counted as valid votes by the Returning Officer, 

22 . In this 'very connection the respondent no. i’s own claim for treating as valid, votes 
which were, according to him, wrongly rejected by the Returning Officer at the Polling Sta- 
tions No. 299 at Malkajra and at Poling Station No. 371 at Bamangaon, has to be considSod 
At these Parliamentary Polling Stations also ballot papers of the State Assembly were wrongly 
issued to the electors by the Presiding and Polling Officers. If these votes had not been rejected 
an d had been accepted as valid votes, he would have secured a further advantage of 117 votetf over 
the petitioner. 

23. We have, therefore, to consider whether wrong ballot papers came to be delivered to the 
voters at the Sobhapur Parliamentary Polling Stations Nos, 310 and 317 on account of the 
mistake, negligent or inadvertent of the Presiding and Polling Officers and whether these votes 
found in the boxes of the petitioner and respondent no, 1 ought to have been rejected by the Retur- 
ning Officer und:T Rule 47(1)0:) ibid , or the rule being only directory, they could not be rejected and 
Jire rightly counted as valid votes for reasons stated by the respondent no. 1. 

24. The evidence of Sk. Charld : R.W. 2 who worked as the Presiding Officer at the twf- 
Sobhapur Polling Stations and of the other two Presiding Officers, B. L. Choudhari : R,W. 1 
and Nandkumar Jyotishi : R.W. 3 gives us the correct picture of the arrangements at the 
Polling Stations and also how the work of giving the ballot papers to the voters and of exercising 
tthe votes took place. Inside each polling station or booth there were two compartments one for 
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keeping the boxes of the State Assembly candidates and the other for keeping the boxes of the 
candidates for the House of People Election, Each such compartment for election in any consti- 
tuency is, in fact, a Polling Station for that Constituency as per provisions of Section 25 of the 
Representation of People Act. Opposite these two compartments sat one Polling Officer each 
whose duty was lo hau l over billot panel's to the electors. First the State Assembly voting 
papers were given by one of them and the voter after exercising that vote in the State Assembly 
compartment wmt next to the other Polling Officer who sat near the other compartment for 
taking his ballot paper for election of the House of People candidates. He got the ballot paper 
of the House of People Election from this Polling Officer and was then directed into the 
compartment where the boxes of the House of People candidates were kept. He then left the 
polling station after exercising the latter vote. 

25. It is also abundantly proved that proper care was taken to see that voter getting State 
Assembly paper could not go to the House of People Compartment and vice versa. The 
Presiding Officers had obtained from the Returning Officer sufficient number of ballot papers for 
the two elections at the booth or booths in his charge. These Presiding Officers then in their turn 
gave the ballot papers for the two Elections to the respective Polling Officers under him who 
were placed by him in charge of the State Assembly Election and House of the, People Elec- 
tion respectively. The correct procedure required to be followed under the rules by the two pol- 
ling officers was duly explained to them and they went on giving to the electors ballot papers for 
r $he election of which they were in charge, 

26* Although the arrangements in the polling stations were complete and the right pro- 
cedure was duly explained to the Polling Officers* there yet occurred cases of interchange of ballot 
papers at these places viz., Sobhapur, Bamangaon and Malkajra as is clear from the evidence of 
three Presiding Officers B. L. Choudhari, Sk. Chand and Nandkumar Jyotishi. From the perusal 
of Shri GidwanPs case decided by the Bombay Election Tribunal, wc get it that similar inter- 
change of ballot papers took place at numerous polling centres in Indio and in Bombay 
State alone in 23 such cases the Election Commission had regularized the use of State Assembly 
papers for House of People Election. 

27, B. L. Choudhari : R, W, 1 has stated in his evidence that although he had allocated 
duties to the Polling Officers and given them instructions properly* he found at a certain stage of 
the poll that wrong ballot papers were before the Polling Officers. He saw that 130 House of 
People ballot papers were wrongly given to the voters for the State Assembly Election and about 
the same number of the State Assembly ballot papers were wrongly issued to the electors by 
the other Polling Officer in charge of House of People Election. He then put the right ballot 
papers before the respective Polling Officers and from that State Assembly ballot papers were 

f lven to the electors for State Assembly Election and House of People ballot papers for House of 
eople Election. The mischief had* however, already been done in respect of 130 ballot papers of 
both the Elections, How the mistake occurred, B. L. Choudhari could not explain. We are, 
however, inclined to think that the mistake was probably committed by himself like Sk. Chand : 
R. W. 2 by giving wrong ballot papers to the polling Officers who were in charge of the two elec- 
tions and he noticed the mistake after 130 ballot papers had already been delivered to the electors 
for the two elections. 

28. Sheikh Chand has frankly admitted in his evidence that he could not easily distinguish 
the colour bars on the two sets of ballot papers and having already removed the wrappers from the 
bundles of the ballot papers, he could naturally not know which ballot papers were for State As- 
sembly Election and which for House of People Election. The members of this Tribunal had the 
opportunity of observing the two kinds of ballot papers from close quarters and a note has been 
made by us in the deposition of Sk. Chand in para n. of our observation as regards the 
t colour of the bar on the House of People ballot papers. It was neither prominent nor could it be 
‘definitely said to be green. The difference in the colour of the bar on the two sets of papers was 
one of shade only. State Assembly papers had a dark brown shade and House of People papers a 
light brown shade. Otherwise they were alike. 

29. The mistake in issuing wrong ballot papers might have been, in our opinion, either on 
the part of the Presiding Officer who not realizing properly the difference in the two sets of ballot 
papers gave wrong papers to the Polling Officers or the two polling Officers having received 
right ballot papers from the Presiding Officer and having kept them on the same table for some 
time picked up wrong heaps from the table. It is, therefore, clear the interchange of ballot papers 
was due to the bonafide mistake of either the Presiding Officer or the Polling Officer. It may be 
negligence or inadvertence on their part but it was still a bonafide mistake resulting in the 
interchange of voting papers. 

30. We are unable to agree with the suggestion of Shri R. L. Sharma, Advocate for the 
petitioner, that the interchange of voting papers might have been due to Interchange of the boxes 
in the two compartments or the polling officers might have change their seats. As regards the 
first suggestion, the arrangement of the polling booth is prescribed and the Presiding Officer cannot 
allow House of People boxes to be kept in State Assembly compartment and vice versa. Every 
official working in the booth knows the compartment of State Assembly boxes and the compart- 
ment of the House of People boxes, Each Polling Officer is distinctly given duties 
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Concerning one particular election only. There could be, therefore, no interchange of boxes or 
change of seats, 

31. One more suggestion was thrown by the same counsel that some one^might have col- 
lected ballot papers from the voters and thrown them in the boxes wrongly. In the first place 
ballot papers thus obtained from voters would not be thrown in wrong boxes and moreover 
wrong ballot papers arc to be found in the boxes of both the compartments and of all candidates. 
A regular series of wrong ballot papers were found in the boxes. There is no doubt thus that 
there has been an interchange of voting paper due to some kind of mistake on the part of the 
Presiding Officer or the Polling Officer and in any case it is quite clear that as regards Sobhapur 
Polling Stations where Sk. Chand was the Presiding Officer, the interchange of the ballot 
papers which was wholesale, was entirely due to his mistake. All the ballot papers which were 
found in the State Assembly boxes of both the booths at Sobhapur in respect of all the can- 
didates were ballot papers of the House of People Election and vice vena. 

32. Having held that there was thus an interchange of ballot papers at the Sobhapur Polling 
Stations due to a bonafidc mistake of the Presiding Officer, Sk. Chand, the main question to be con- 
siders d In this case is if the Returning Officer ought to have rejected the ballot papers found in 
the boxes of both the petitioner and the respondent No. 1 in these polling stations under Rule 
47(1) (c) of the Representation of People Rules of 1951. 

33. Rule 47 (i)(c) ibid lays down that the Returning Officer shall reject a ballot pape? 
contained in a ballot box if it bears any serial number or mark different from the serial numbers' 
or marks of bailor papers authorised for use at the polling station or the polling booth at which 
the ballot box in which it was found, was used. The respondent No. 1 contends that this rule ii 
directory only. f The question, therefore, arises if this rule is mandatory or only directory. This 
rule along with the rest of the rules known as Representation of the People Rules of 1951 have been 
made by the Central Government after consulting the Election Commission, in exercise of the 
rule making power conferred on the Central Government under Section 169 of the Represcnta- 
tion of People Act of 1951. Section 169 ibid itself says that these rules arc made for carrying out 
the purposes of the Act. Under, Art. 324(1) of the Constitution of India the superintendence direc- 
tion and control of all elections to Parliament, State Legislatures etc. shall be vested in the Elec- 
tion Commission. Rules which the Central Government makes after consulting Election Com- 
mission pertain to various matters connected with the Election as mentioned in Section 169 (2). 
These matters are inter alia the contents of the ballot papers the manner in which votes are to be 
given and the manner in which scrutiny and counting of votes are to be made etc. 

34. As regards the contents of the ballot papers there arc Rules 20 and 28 (Representation of 
People Rules of 1951). Under the former the Election Commission may direct that, before any 
ballot paper, is delivered to any elector, it shall be marked with such official mark as may be 
specified by the Election Commission. No such official mark had been prescribed for this 
election. Rule 28 ibid, however, lays down that the ballot paper to be used for the purpose of 
voting at an election to which ‘ this’ chapter applies shall contain a serial number and such dis- 
tinguishing marks as the Election Commission may decide. Rule 23 prescribes the procedure to 
be followed before recording of votes and Rules 25 prescribe the manner of recording votes after 
receipt of ballot papers etc. Rule 47 then prescribes the grounds for rejection of ballot papers. 
There arc numerous other rules in the Representation of People Rule of 1951 regulating the 
manner and conduct of election and other connected matters. But in the present case, we are 
only called upon to consider whether Rules 23, (read with Rule 28), 28 and 47 ibid are mandatory 
or directory, 

35. Relying upon Woodward Vs, S arsons, L.R. 10 C.P. 733 j it was urged that the Representa- 
tion of People Rules of 1951 were framed to carry out the object contained in the body of the Ac^, 
that they were directory only and it was enough if they were complied with substantially. The 
rules and regulations which were contained in tne Schedule of the Ballot Act were called directory 
in Woodward Vs. Sarscms because they were only directions as such. They are thus styled in the 
Act itself. The decision in Woodward Vs. Sarson is rather helpful to and supports the petitioner’s 
case. 294 votes were rejected in that case because the Presiding Officer through mistake had 
written serial numbers of the voters on the ballot papers. The voters were not at fault and they gave 
their votes genuinely to their candidates and yet the votes were rejected. That was because of 
Section 2 of Ballot Act which provided for rejection of such ballot papers and which was consi- 
dered as mandatory. There can be no distinction in principle, only because what was provided 
In Section 2 of the old Ballot Act is now provided in our law in the statutory rules in the form of 
rule 47. The statutory rules are part of the enactment and have equal statutory force. In England 
also the provisions of Section 2 of the Ballot Act have been reproduced in Rule 48 (1) of Parlia- 
mentary Election Rules and it could not be said that Rule 48 (1) of the Parliamentary Election Rules 
is not now mandatory and is only directory because it is only a rule. If provisions of Rule 48 (1) 
in the English rules of 1949 are mandatory to-day, provisions of Rule 47 (1) (a) (b)(c) (d) of the 
Indian Rules are equally mandatory. What wa-s contained in the directions in Schedule II of 
the Ballot Act is now reproduced in Rule 48 (2) of the English Rules and that part of Rule 48 may 
be said to be directory as the penalty of rejection is not prescribed in it and it rather leaves 
discretion to the Returning Officer to enter into the question of intention of the voters etc. 
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36. In considering whether rules framed under a statute should be regarded as directory, 
it should be borne in mind that the tendency in the modern legislation has been in the direction of 
placing in the body of an Act merely a few broad general rules or statements of principles and rele- 
gating details to statutory rules. This system delegates Legislative work lo Executive Govern- 
ment by empowering it to make rules which do not require express confirmation by the Legisla- 
ture. (itbert'e The Mechanics of Law Making, page 139). It was in keeping with this tendency 
that fundamental provisions of the Ballot Act, matters regarded as of the essence in Woodward 
Vs. S arsons, were incorporated in the English Parliamentary Election Rules. It is urged that 
tht expression used in Rule 48 (1) of the Parliamentary Election Rules corresponding to the Sec- 
tion 2 of the old Ballot Act is emphatic and unambiguous. It is undoubtedly so but it is implicit 
in this contention that the general principle that statutory rules should be regarded as directory 
no longer holds and that the construction of the rules depends, as it must, upon the words used 
and other analogous considerations. 

37. As to the rules Maxwell observes (at page 83) as follows: — 

4< Rules made under an Act which prescribes that they shall be laid before Parliament for a. 
prescribed number of days, during which period they may be annulled by a resolu- 
tion of either House, but that if not so annulled they are t be of the same effect as 
if contained in the Act, and are to be judicially noticed, must be treated for all pur- 
poses of construction and obligation or otherwise, exactly as if they were in the 
Act.” 

^... In the Representation of People Act, 1951, similar provisions are wanting, though, we under- 
stand, the rules framed under Act were laid on the table of the Parliament for a period. The 
question is whether, in the absence of these provisions in the Act, the rules under the Act may 
not be co is trued strictly and rigidly. We might in this connextion point out chat, though in 
Woodward Vs. S arsons' case the provisions in Schedule II were to have the same effect as the pro- 
visions in the Ballot Act, they were construed to be only directory having regard to the subject 
and the context. What wc wish to emphasize is that undue importance need not be attached to a 
provision in the Act like, “ shall be of the same effect” in regard to rules. 

38. Referring to the words in an Act, " shall be of the same effect”, in Institute of Patent 
Agents Kr. Lockwood 1894, appeal cases 347, Lord Herschell observed as follows: — ■ 

“ I have asked in vain for any explanation of the meaning of those words or any suggestion 
as to the “effect to be given to them, if, notwithstanding that provision, the rules 
are open to review and consideration by the Courts. The effect of an enactment is 
that it binds all subjects who arc affected by it. They arc bound to conform them- 
selves to the provisions of law so mad;. The effect of a statutory rule, if validly made, 
is precisely the same that every person must conform himself to its provision and if 
in such a case a penalty be imposed, any person who docs not comply with the pro- 
visions whether of the enactment or the rules becomes equally subject to the penal- 
ty. But there is this difference between a rule and an enactment that yon may 
canvass a rule and determine whether or not it was within the power of those who 
made it, you cannot canvass in that way the provisions of an Act of Parliament. 
Therefore, there is that difference between the rule and the statute. There Is no 
difference if the rule is within the statutory authority, but a very substantial 
difference if it be open to consideration whether it be so or not,” 

In our country, even Parliamentary enactments must not infringe the constitution and the 
statutory rules must be within the authority committed by the statute. 

39. In the same case (1894 Appeal Cases 347)3 Lord Herschell observed at another place as 
follows : — 

“ No doubt there might be some conflict between a rule and a provision of the Act. Wel^ 
there is a conflict sometimes between the sections to be found in the same Act- 
You have to try and reconcile them as best as you may. If you cannot you have to 
determine which is the leading provision and which the subordinate provision and 
which must give way to the other. That would be so with regara to the enact- 
ment and with regard to rules which are to be treated as if within the enact- 
ment. In that case, probably the enactment itself would be treated as the govern- 
ing consideration and the rule as subordinate to it.” 

40. It has not been disputed that the Election Commission had authority to prescribe the 
contents of ballot papers to be used in General Elections. The authority of the Central Govern- 
ment to make Rule 47(i)(c) under Section 169 of the Representation of People Act, 1951, has note 
been challenged except in one respect. It has been urged that it should be regarded as unconsti- 
tutional in that, as interpreted in the present case by the respondent No, 1, it would take away the 
constitutional right of franchise. As we would have occasion to show hereafter, there is no such 
constitutional or fundamental right. The right is the creation of a statute and i t must be exercised 
in the manner prescribed by the statute Itself. In view of the foregoing considerations, we have 
come to the conclusion that the Representation of People Rules, 1951, and particularly Rule 47 
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ibid must be regarded as within the enactment “ for all purposes of construction and obligation or 
otherwise.’* 

41. When the language of a statute is plain and unambiguous, there is no scope for interpreting ' 
it and considerations of hardship, inconvenience or injustice ought not to weigh. Effect shall be 
jfiven to the plain language used in the Statute. In this connection the following passage in 
Maxwell on Interpret ation of Statutes at page 5 is note -worthy:- — 

“ When the language is not only plain but admits of but one meaning, the task of interpre- 
tation can hardly be # said to arise, It is not allowable, says Vattcl, to interpret what 
has no need of interpretation, Absoluia sententia exp osi tore non indict. Such 
language best declares, without more the intention of the law giver, and is decisive 
of It” 

In this connection we also rely on the passages quoted at pages 129 and 130 of the Interpreta- 
tion of Indian Statutes by Jagadish Swamp, 1952 Edition : — 

Page 129.—“ The primary and general rule of statutory construction is that the intent of 
the law maker is to be found in the language that he has used. He is presumed to 
know the meaning of the words and the rules of grammar. The Courts have no 
function of legislation, and simply seek to ascertain the will of the legislator. It is 
true there arc cases in which tne letter of the statute is not deemed controlling, buK 
the cases are few and exceptional, and only arise when there are cogent reasons f&i 
believing that the letter does not fully and accurately disclose the intent.* * V 

Page 130 . — li No Court ought to depart from the meaning of plain English words unices 
forced to do so by some very serious injustice or hardship which would arise from 
a literal interpretation ; for instance, when the literal interpretation in the opinion 
of the Court would operate so harshly that the Court would be driven to suppose 
that there must have been some clerical mistake in the language of the Section or 
Clause of the Act, The mere fact, however, that the literal meaning of the words 
used would lead to an injustice would be no ground for disregarding the meaning.’* 

42. The true aim of all rules of interpretation of statutes is to find the real meaning of the words 
used in an Act. For this purpose, it is always necessary to get an exact conception of the aim, 
’scope and object of the whole Act. It has to be ascertained what the law r before the Act was, what 
mischief or defect was provided for, what the actual provision is and why it was made. The 
Representation of People Rules, 1951, are based on the Parliamentary Election Rules, 1949. 
Before that the matter was governed by the Ballot Act. 

43. Comparing Rules 20 and 28 of our Rules with the Parliamentary Election Rules of 1949 
in England it will be seen that while stamping of the official mark on the back of the voting paper is 
prescribed in Rule 20 of the Parliamentary Election Rules, the contents of the ballot papers viz . 
the distinguishing marks on them have not been prescribed in the English Rules. In the Indian 
Rules (Representation of People Rules of 1951) rule 20 says that the official mark on the ballot 
papers may be prescribed by the Elections Commission. Rule 28, however, peremptorily lays 
down that there shall be separate distinguishing marks on the ballot papers to be used at different 
■elections. The presence of distinguishing marks thus on a ballot paper appears to be of the essence 
-of an election, whatever be the reasons for having different provisions in the Indian Rules from the 
English Rules. The purpose of a distinguishing mark on a ballot paper in India or of the official 
mark on the back of a ballot paper in England seem to be alike namely to lend authenticity to the 
ballot papers and to prevent fraudulent and improper use of the ballot papers. This appears to 
be one of the chief objects of the Election Law both in India and in England. Rules 23, 28 and 
47 (1) ( c ) appear thus to be mandatory. 

44. In England also rule 48 (1) regarding the presence of the official mark on the back of the 
ballot paper is even to day considered to be essential and imperative and its breach entails rejection 
of the vote. Even today the authority of Woodward Vs. Sarsons reigns supreme and unchallenged 
In England. In India also the presence of an official mark on the voting paper would be essential 
under the present rules if an official mark had been prescribed for Indian Elections. In 
Hangu * s case reported at page 987 of Indian Election Cases by Sen and Poddar, Rule 81 which 
-obtained then and which provided for rejection of ballot papers found without official marks on 
their back was held to be mandatory. In Mohansingh Vs. Santoshsinqh also reported in Vol. I 
of Doabia's Indian Election Cases the rule providing for rejection of a ballot paper without 
an official mark was held to be mandatory. Similarly, there can be no doubt that Rule 47(i)(c) 
is mandatory as the breach of clause (a) violates secrecy of the ballot. Its counterpart in the 
English Rules 48 (i)(c) has always been considered to be mandatory. As regards the Rule 47(1) 
(d) also inthc Indian Rules there can be no doubt that it is mandatory and a spurious ballot paper 
■shall always be rejected 

45. Under sub-rule (2) of Rule 47 ibid voting papers mentioned in the sub-rule shall be re- 
jected by the Returning Officer. It is pertinent to note in this connection that a ballot paper which 
is in contravention of Section 63 (1) is definitely regarded as void under Section 63(1) while a baUc^ . 
paper which contravenes Rule 251s not so void and yet both of them are placed on the same footing 
and have to be rejected by the Returning Officer under Rule 47 (2) ibid. 
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4^- Under our Rules, the distinguishing mark lakes the place of the obligatory official mark 
in the Ballot Act and in the English Rules. Want of the official mark on the back was fatal to the 
validity of the votes under the BalloL Act. Woodward Vs . $ arsons supra. It is good Law even 
under the English Rules now in force. There is no good reason why it should be different in 
this country which has borrowed its Rules from England. 1 

47. Another rule is that construction is to be made of all the parts together and not of one part 
only by itself. There is often indispensable even when the words are the plainest, for the true 
meaning must harmonise with rhe subject and with every other passage in the statute. The rules 
which are to be construed are : — 

* c Rule 23. Procedure before recording of votes. ^(b) shall thereafter cause the left fore-flngcr 
of the elector to be marked with indelible ink and then deliver a ballot paper or the 
requisite number of ballot papers to the elector. 

Before delivering the ballot paper or papers the polling oflicer shall, where a direction 
has been issued in this behalf under rule 20, stamp the ballot paper or papers with 
such official marks as may have been specified under the rule,'* 

Rule 28, Ballot paper and its contents. — The ballot paper 10 be used for the purpose f 
voting at an election to which this Chapter applies shall contain a serial number and 
such distinguishing marks as the Election Commission may decide,” 

“ Rule 47. Grounds for rejection of ballot papers.— ~(i) A ballot paper contained in a 
ballot box shall be rejected if: — • 

(a) it bears any mark or writing by which xhe elector can be identified 

(b) in the case where a direction has been issued under rule 20 that the ballot paper shall 

contain an official mark, it does not contain the official mark , 

(c) if it bears any serial number or mark different from the serial numbers or marks of 

bailor papers authorised for use at the polling station or the polling booth at which 
the ballot box in which it was found was used ; 

( d ) the Returning Officer is satisfied that it is a spurious ballot paper or that it has been 

so damaged or mutilated that its identity as a genuine ballot paper cannot be es- 
tablished, 

(2) If the Returning Officer is satisfied that an elector has put into the same ballot box 

more than one ballot paper in contravention of the provisions of sub-section (1) 
of Section 63 and of rule 25,, he shall reject all but one of such ballot papers at the 
time of counting the ballot papers contained in that box, 

(3) A postal ballot paper which is not duly marked or on which more than one mark is 

placed against any candidate’s name or on which votes are given to more candidates 
than there arc members to be elected, or on which a mark is placed in such a 
manner as to make it doubtful to which candidate it has been given or on which the 
signature of the elector is not duly attested shall be invalid : 

Provided that in the case of a plural member constituency where more than one vote can 
be given on the same ballot paper, if any vote is given by a mark which has not 
been duly made or by placing more than one mark against any candidate’s name or 
if any of the marks is so placed as to render it doubtful to which candidate it has 
been given, only the vote concerned, but not the whole ballot paper, shall be in- 
valid on that account. 

(4) The decision of the Returning Officer as to the validity of a ballot paper contained In a 

ballot box or of a postal ballot paper or of a vote given on a postal ballot paper shall 
be final subject to any decision to the contrary £iven by a Tribunal on the trial of an 
election petition calling in question the election.” 

48 ■ When Clause (c) of Rule 47(1) of the Indian Rules is grouped along with these three other 
clauses (a), (b) and (d) which are as shown above mandatory in their character, there can be no 
doubt that even clause (c) was intended by the Legislature to be mandatory. If (c) was not so 
mandatory and was merely directory, it would not have been classed together with Clauses (a), 
(b) and (d) and would rather have been classed separately and rejection of vote would not have 
been prescribed for breach of that clause. In this connection the following passage at page 96 of 
the Interpretation of Indian Statutes by Jagadish Swarup> 1952 Edn, is also note- worthy: — 

“ There is a natural presumption that identical words used in the same section, or in 
different parts of the same Act arc intended to have the same meaning and 
effect throughout the Act.” 

It would not, therefore, be said that the expression “ shall reject’ 1 in the case of Rule 47 (1) 
(a), (b) and (d) possesses a different meaning than the expression l< shall reject*' which is used as 
regards clause (c). 
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49. The very arrangement of Section 47 lends support to the above argument. Sub-rule 
(3) of Rule 47 would show that votes mentioned in sub-rule (3) arc simply dubbed by the Legisla- 
ture as invalid but the penalty of rejection has not been prescribed for these votes as is done in sub- 
rule (1) and sub-rule (2) of Rule 47. It is thus clear that the votes in sub-rule (3) have been put 
on a different level than the votes mentioned in sub-rule (/) and sub-rule (2) ox Rule 47. The 
reason for thus separately grouping the votes in sub-rule (3) from the other votes, seems to be 
obvious and intentional. This sub-rule (3) appears to be the counterpart of sub-rule (2) of Rule 
48 of the English Rules. Both these sub-rules in the Indian and the English Rules involve votes 
in which marking is required to be ddne by voters. This necessarily involves going into the ques- 
tion of intention of the voters to vote for any particular candidate. In the case of the votes in 
sub-rule (3) of our Rule 47, it is thus clear that the Returning Officer may go into the question of 
intention of the voter and he may* therefore, hold the vote to be invalid or otherwise although the 
sub-rule (3) has generally regarded the badly marked votes as invalid votes. This sub-rule may, 
therefore, be said to be directory but the sub-rules (1) and (2) of our Rule 47, do not appear to be so 
directory and it is not permissible for the Returning Officer to take into account any other ex- 
traneous considerations while deciding the question of the validity of the votes covered by Clauses 
(a), (b) (c) and (d) of sub-rule (1) and of the votes mentioned in sub-rule (2). There is no option 
but to reject the votes as soon as there is a breach of these provisions. 

50. Another rule of construction is that a provision must be obeyed exactly when its non-x 
observance is met with an invalidating or nullifying consequence. The following passage at pages 
259and26oof the Interpretation of Indian Statutes by JagadishSwarup> 1952 Edn., deserves atten- 
tion in this context : — 

14 A statute is always understood to be directory when it contains matter merely of direction, 
but not when those directions are followed up by an express provision, that, in default of 
following them, the act shall be null and void. If the Act is directory its disobedience 
does not entail any invalidity that is a disregard or directory provisions in an Act 
will not make the transaction void altogether. If the Act is mandatory, disobedience 
entails serious legal consequences amounting to the invalidity of the act done in 
disobedience to the provision. The intention of the Legislature should be cons- 
trued as mandatory, if the aim and object of the statute would be clearly defeated 
if the direction to do a thing in a particular manner is not strictly observed. Statu- 
tes are not directory when to put them in that category would result in serious im* 
pairment of the public or private interests that they are intended to protest,” 

It was urged that there was no nullifying provision attached to the failure of the Returning 
Officer to reject ballot papers as provided by Rule 47(t)(c) ibid. We might, in this connection, 
refer to Section ioo(2)(c) of the Act, which provides as follows : — 

“ Subject to the provisions of sub-section (3), if the Tribunal is of opinion: — 

that the result of the election has been materially affected by the improper reception or 
refusal of a vote or by the reception of any vote which is void, or by any non- 
compliance with the provisions of the Constitution or of this Act or of any rules 
or orders made under this Act or of any other Act or rules relating to the elec- 
tion, or by any mistake in the use of any prescribed form ; the Tribunal shall 
declare the election of the returned candidate to be void.” 

But we think that rejection contemplated by Rule 47 (i)(c) itself is the invalidating conse- 
quence of disobedience of provisions against evasion in use of the prescribed ballot papers. 
We consider that public policy required a provision like 47(i)(c) to guard against fraudulent use of 
ballot papers. We consider that use of the prescribed ballot paper was considered as essential to 
the act or the thing done and it must be so construed. 

51. It is also a well recognized principle of interpretation that similar words used in the AcL 
and in the Rules made, under the Act will have the same meaning ( Vide Rule 20 of the General 
Clauses Act of 1897). Referring to Section 32(4), we get that a nomination paper which is not 
received until 3 p.m. on the last date appointed under Clause (a) of Section 30 ibid , shall be 
rejected. Similarly, Section 63(2) lays down that if an elector gives more than one vote to any 
candidate in contravention of Clause (1) of Section 63 then only one vote will be taken into account 
and all others shall be rejected as void. If these words “ shall be rejected” impose on the Return- 
ing Officer an imperative duty to reject the nomination paper under Section 32 (4) and the voting 
paper under Section 63 (2), it could not be said that similar words " shall reject” occurring in Rule 
47 have to be interpreted otherwise. They cannot mean “ may reject” so far as Rule 
47 (1) Is concerned. 

It will also be seen that if Rule 47 (i)(c) was intended to be directory only they would 
haveprovided in Rule 47 some such provision as is contained in Section 36 (4) where it is laid down 
that the Returning Officer shall not reject any nomination a paper on the ground of any technical 
defect which is not of a substantial character. The Legislature has not treated the breach of Rule 
23 read with Rule 28 or Rule 28 or breach involved in Rule 47 (i)(c) on the same footing as the 
breach contained in Section 36 (4). The defect is not a technical defect but appears to be of a 
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substantial character. The absence of similar provision like section 36 (4) in the scheme of Rule 

47 shows clearly the intention of the Legislature to treat Rule 47(i)(c) not as directory but mandatory 
and imperative because a ballot paper with a different distinguishing mark is not to be treated as a 
ballot paper for that election. 

53. It is held in Shri GLhoani's case in Petition No. 5 of 1952, decided by the Hombay Elec- 
tion Tribunal that Rule 47 (t)(c) is directory. We respectfully differ from this view. We also 
respectfully differ from the reasons given by that Tribunal for the view that Rule 47(1X0) Is 
directory. That view and the reasons given in support of the same in that case arc open to critici- 
sm. Firstly in para 8 of their judgment they have observed that all the Rules framed under the 
Act are directory. It is a dogmatic statement not supported by reasons. The effective answer 
to this argument is that the absolute provisions in the Ballot Act arc not contained in the English 
Rules of 1949. It could never be contended that nil these rules are directory. In para 9 they have 
observed that directions and instructions issued by the Election Commission have not the force 
of rules. This cannot be whojly correct as it will depend on the nature and character of these 
directions. In para 10 they have observed that the description of the ballot paper was of no ma- 
terial consequence and that the voters could not have been misled, This is in fact besides the point 
as the rule making authority has formulated Rule 47(1X0) in an imperative manner. What the 
reaons and motives for framing the rules in this way were, cannot be a matter for the Tribunal to 

^investigate and 110 inquiry can also be made if the voters were misled or not. 

54. Further in para 11 they have depend sd upon the views of the Election Commission in 
^ support of their view that rules were directory, Wc humbly differ from such a reasoning. The 

views of the Election Commission referred to may themselves be wrong and open to criticism. 
They cannot have the binding force of a judicial decision. The action of the Election Commission 
in regularizing die issue of wrong ballot to the voters after the polling was over is itself ultra vires 
and it could not be called in support of the view that the Rule 47(1 )(c) Is directory. The question 
raised similarly in para 12 of Bombay Judgment whether the votes were genuine and whether they 
represented the true intention of the elector was also beside the point as rule 47 docs not demand 
any inquiry on these lines and it, on the other hand, lays down explicitly that if wrong distinguish- 
ing marks are present on the ballot papers, they shall be rejected, Reliance was placed by them on 
the decision in Abdul Majid Vs. Syed Ahmad and also in Mohansingh Vs. San tosh Singly re- 
ported in Vol. I 3 Doabia’s Indian Election Cases page 192. But it appears that there was no rule 
in the former of the two cases providing for rejection of a ballot paper under certain circumstances. 
Only rule 26 which obtained there was referred to and it merely said that the Polling Officer 
shall give to an elector a ballot paper conforming to Form XT bearing an official mark. No rule 
for rejecting ballot papers is discussed or referred to in the former case. As to the latter Mohansingh 
Vs . Santosh Singh, Rule 8 of Chapter 7 for rejecting a ballot paper without an official mark was held 
to be imperative Chough as regards rule 16 of Chapter VI it was held to be directory because it 
laid down how the ballot papers will be marked by the voters. 

55. They further relied on a certain passage from Maxwell at page 326 regarding rules of 
interpretation. The passage as quoted certainly lays down correct law but if the prescriptions of 
the same statute also provide the consequence of the failure of such public duty then both the 
provisions have to be construed tog. .her. In the present case Rules 23* 28 and 47 have all to be 
read together and the result necessarily follows that all these provisions together have to be strictly 
complied with. The decision in the Bombay Case is moreover silent as regards Rule 47(i)(a) 

(b) and (d). Surely it could not be said that these are also directory in their opinion like Rule 47 (1) 

(c) . Their observation similarly that meticulous compliance of Rule 47(i)(c) is not necessary 
and only substantial compliance is enough, does not appear to be correct. Rule 47, admits of no 
such distinction as the ballot papers cither have or do not have the prescribed distinguishing marks. 
Rule 47 enacts clearly and definitely the law for deciding as to which ballot paper should be 
rejected by the Returning Officer. Rule 47 is for invalidating certain ballot papers and for 
rejecting them while Rule 48 which follows, speaks of valid votes which have to be counted. Rule 

48 thus operates on the basis of Rule 47. 

56. The interpretation put by that Tribunal on the words in rule 47(1X0) “ authorised for use 
M the Polling Stations docs not appear to us as correct. Section 25 of the Representation of People 
Act of 1951 seems to be ignored. The Polling Stations for State 4 ssembly Election and for House 
of People Election are entirely different under Section 25 and it is not correct to style the place in 
which these two Polling compartments for two different elections are situate as one Polling Sta- 
tion. It would he seen that the Bombay Tribunal’s view about the words “ authorised for use 
etc.” was not approved of in Election Petition No. 122 of 1952 decided by the West Bengal Tri- 
bunal, 

57. The view of the Bombay Tribunal further that the Election Commission could validate 
any ballot paper after it was used does not, in our humble opinion, appear to be correct. It is 
clear that under Rules 28 and 47, the Election Commission has no such powers and any instructions 
or directions issued by the Election Commission for validating the ballot papers after they have 
been actually used are ultra vires. Rule 28 permits them to issue their directions regarding the 
distinguishing marks once only and that before the voting papers arc actually supplied to the Re- 
turning Officers and Presiding Officers for being handed over to the voters at an election. Other- 
wise ballot papers with different marks would be valid ballot papers in the same election,, an ano- 
malous result. 
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58. The basic error committed in Gidwani’s case is that, because certain rules* expressed in 
the Ballot Act to be directory were construed as directory in Woodivard Vs. Sarsons , all 
provisions in Rules, as distinguished from the body of the Act, were presumably regarded as direc- 
tory. We have shown that the legal principle is not acceptable. We have further shown that 
rules must be interpreted with due regard to the words used, the subject and the context. 

59. It was contended for the respondent no. t that statute must be construed with regard to 
its subject matter arid object and hence in the absence of a statutory definition, a word is to be un- 
derstood in the sense in which it best harmonises with ihc object which thg enactment has in view. 

It was thus argued that that the words “shau reject” musl be construed as to give effect to and 
promote the object of the Representation of People Act which is to enable a voter to exercise his 
constitutional right of vote. It is sufficient to point out in this connection that it is not a consti- 
tutional or a civil right as.in England but it is only a right created by the statute or by a special 
law and it is subject to all the limitations imposed by that Statute or the special law as held by the 
Supreme Court in 1952, Supreme Court 64, N.P. Pimuswarni Vs. Returning Officer. The aim and 
object of the Representation of People Act is not only to facilitate the giving of a vote by a voter but 
to maintain the secrecy of the ballot and also to prevent fraudulent and improper use of a ballot 
paper by prescribing various provisions in the Ac: or in the Rules. Rule 47(i)(c) will have thus 
to dc considered from the view point of all these important alms of the Representation of People 
Act. Looked at thus the rule wifi be capable of no other interpretation than that it is a mandatory 
rule requiring implicit obedience. Any other interpretation would leave loop-holes, and permit 
fraudulent practices. In this connection the following passage from Maxwell on Interpretation of 
Statutes at page 336 (5th Edition) also deserves attention: — 

“ They must look at hardships in the face rather than break down the rules of law j and 
if, in all cases of ordinary occurrence, the law, in its natural construction, is not 
inconsistent, or unreasonable, or unjust, that construction is not to be departed from 
merely because it may operate with hardship or injustice in some particular case.” 

60. For the above reasons we differ respectfully from the decisions in the Gidwani Case and 
two other Election Petitions in which decision in Gidwani’ 9 case has been accepted as correct, 
The Rule 47(i)(c) is mandatory and not directory and the Returning Officer had no authority or 
right to accept as valid the invalid ballot papers found in the House of People boxes in the Sobha- 
pur PolliDg Stations. Those ballot papers obviously bore different marks than they should have 
borne according to the prescription of Rule 28. They ought to have been rejected, therefore, as 
invalid votes under Rule 47 (i)(c). 

61. The Tribunal verified from the bundles of the used ballot papers which were polled in 
favour of the respective candidates in this Election at the Sobhapur Polling Stations Nos. 316 
and 317, in the presence of the counsel of the parties and it was found that Shri Syed Ahmad, 

* respondent no. r, had secured 301 votes in these two Polling Stations and Shri Kamath the pe- 
titioner, 62 and the other two candidates 34 and 46. It was also found that all these ballot papers 
which were found in the boxes of these candidates at these two House of People Polling Stations 
of Sobhapur bore the chocolate or brown bar which was prescribed for the ballot papers to be 
used at the State Assembly Election. It was also found that they belonged to the same series 
of the State Assembly ballot papers which were mentioned in form No. 10 of the two Polling 
Stations Nos. 316 and 317 referred to above as having been supplied to the electors. It is thus 
clear that the ballot papers which were found in the boxes of the petitioner and the respondent 
no. 1 at these Polling Stations bore distinguishing marks other than those prescribed for the 
voting papers to be used in the House of People Election. As already found above, these votes 
were votes which ought to have been rejected by the Returning Officer as they were hit by Rule 
47(i)(c) ibid. When these votes -62 of the petitioner and 301 of the respondent no. 1 are re- 
jected and left out of account, the respondent no. 1 will be found to lose the marginal advantage 
of 239 votes which he had gained over the petitioner as regards the Sobhapur Polling Stations 
Nos. 316 and 317, Issues 4(a) and ( b ) are decided accordingly. 

62. As for issues 5 (a), (6) and (c), wc have already observed that the decision of the EleCw 
tion Commission regarding the different distinguishing marks which they prescribed for the two 
kinds of elections taken under rule 28 was final and they could not validate the wrong issue of 
ballot papers at Sobhapur Polling Stations as done by them, We have already held that these 
votes were invalid ana ought to have been rejected as hit by Rule 47(1) (c). They cannot be 
held to be valid for any reason. That wrong ballot papers were issued to voters owing to a mis- 
take of the Presiding Officer or Polling Officers cannot be a ground for treating these votes as 
valid votes as rule 47(i)(c) ibid is peremptory and does not admit of any such considerations as 
already discussed before, 

63. As regards the issues 9fa)*(&)»(c) and (d) 3 wc me of the opinion that the petitioner’s votes 
at Maikajra and Bamangaon Polling Stations were correctly rejected as invalid votes. They arc 
also hit by Rule 47(1X0 as they bore different distinguishing marks than those prescribed for the 
voting papers of a House of People Election. They cannot be treated as valid votes. It is true 
that in these cases also wrong ballot papers came to be delivered to the voters because of the mis- 
take of the Presiding Officer or Polling Officer but that circumstance cannot help the respondent 
no. 1. 
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6 a. Issues Nos . 6 (a), (b), (c) s (d) and (e). — It is true that certain discrepancies are to be notic- 
ed in the account of the ballot papers. The petitioner has quoted in para, n of this petition, 1 6 ins- 
tances in which the discrepancies are on the face of the record. . From io oi*the these 1 6 items 
(polling stations) showed certain numbers of voting papers which should be found in the boxes. 
However form 14 showed a greater or smaller number of valid ballot papers as actually found 
in the boxes. We verified these discrepancies and the result of our verification is contained in 
the order-sheet of 17-3-53. We found that about 13 and 1 more votes were shown in the form 
14 as polled by the respondent no. 1 and the petitioner respectively, than were actually found 
in the boxes. Other discrepancies could not be explained and some were clearly inadvertent. 

65. It is clear from these mistakes and discrepancies that proper checking and verification, 
were not done by the Returning Officer but having regard to the voluminous work involved it 
does not appear to have been possible for the Returning Officer to check properly and avoid such 
mistakes. This has not, however, materially affected the result of the election and there is not 
much substance in the complaint. It was further complained that a large number of boxes were 
opened simultaneously for counting the votes but it was permissible to do so as stated by the 
Election Officer, Shri R. S. Dave : A. W. 3. Shri Dave has also stated that the work of clerks, 
who counted was supervised by £n officer of a Gazetted rank and the candidates and their count- 
ing agents were given all facilities to supervise the work. We do not think, therefore, that the 
petitioner was prejudiced in any way and there is any force in this grievance. It is not more- 
over shown that very grave errors have crept in or that the result of the election was affected, 
'materially by such absence of proper verification. Some discrepancies were brought to our 
notice and we readily looked into them. We dojiot think that the case demands a complete re- 
count. We hold accordingly. 

66. Issue No. 10. — The question of intention of the voters may be required to be considered, 
while considering the effect of the non-compliance of the rules. But no inquiry will be made 
into it. Their intention may be seen only from the manner in which the voters have voted. 

67. Issue No. 11. — Having held that the Rule 47(1 )(c) is mandatory we have to consider 
what is the consequence of that view on the present case. Any non-compliance of that rule or 
even acceptance of other votes which are void will have no consequence except when thereby the 
result of the election is materially affected as provided in Section ioo(2)(c) of the Act. Here 
Rule 47(i)(c) alone was not disregarded. There was also a compliance with Rule 23 read in con- 
nection with Rule 28 of the Representation of People Rules of 1951. 

68. It has been urged before us that there is no express provision or rule that a ballot paper 
having a particular distinguishing mark should be delivered to an elector for any election. We 
are unable to agree with this view. No official mark is prescribed under Rule 20 ibid . No 
serial number was prescribed by the Election Commission acting under the statutory rule 28., 
The only insignia of authenticity prescribed by the Election Commission acting under the sta- 
tutory rule 28 is distinguishing mark. Do away with it and there can be no authoritative cer- 
tainty as to what ballot paper ought to have been used. In that event it could not be said with 
reference to the rules that any ballot paper used at a polling station is less authentic than any 
other, the reason is that there would be no authorized test for authenticity and genuineness. This 
view, it will be seen, must lead to confusion, besides leaving considerable scope for fraudulent 
practices. This is not all. Such a view will render otiose rule 28 and thus violate another well 
accepted rule of interpretation. In our view the ballot paper intensded to be used and delivered, 
under rule 23 ibid , is the ballot paper having the distinguishing mark prescribed under Rule 28 
ibid . 

69. Here the petitioner wants us to consider the effect of the non-compliance of Rule 47(i)(c). 
That non-compliance is founded upon the initial disregard of Rule 23 ibid read with Rule 28 
Indeed these sections are so intimately connected that one cannot be considered apart from the 
other. In this case we have not only to see how the disregard of a particular rule has affected the 
petitioner. We have to consider how the noncompliance of the two rules affected the election* 
gs a whole. -In our view w^e can go further. In fairness we must consider the cumulative effect of 
fjl violation of law or disregard of rules to see if the result of the election was thereby materially 
affected. The true test in our opinion of determining whether the result of the election is ma- 
terially affected by the nonccmpliance of any rules is to see what would have happened if these 
rules were strictly obeyed and not violated. In this particular case, by sheer mistake, caused no 
doubt by the faintness of the distinguishing mark, the officers employed at the Sobhapur Polling 
Station gave to the Parliamentary electors ballot papers meant for use at the State Assembly elec- 
tion. It that mistake had not been committed and tfiere was no noncompliance of rule 23 (read 
with rule 28) we are sure that the correct ballot papers would have been found in the box of the 
respondent no. 1 In effect the initial noncompiiance of the rule 23 read with rule 28 committed 
by the election officers makes for the disregard of Rule 47(i)(c) and to the same extent too. 
In other words it rules 23 and 28 had not been disregarded, the respondent no. 1 would have 
got all those votes which it is claimecimust be rejected. The total effect of the disregard of the 
above rule 47(i)(<0 and 23 read with rule 28 is that the respondent no. 1 would have been where he 
is now except that petitioner would get about 80 more votes on account of mistake in calculation. 
Wej therefore, hold that the result of the election has not been materially affected by the non- 
compliance of this rule and there is therefore, no case for declaring the election of the respon- 
dent no. 1, to be void. 
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70, The facta of the present case do not fall to be governed by any other part of Section 
ioo(2)(c). It is not a case in which there has been an improper reception of a vote or [refusal 
thereof, nor of reception of votes which are void. It was argued that void votes were accepted in 
this case by the Returning Officer, We do not agree that these votes which the Returning Officer 
accepted were void, The reason is that the votes which are to be treated as void or invalid have 
been specifically so described in the Act and in the rules {vide Section 62 and 63 and Rule 47(3). 
Wc wish to stress that the Act and the Rules make a distinction between void and invalid votes 
and ballot papers which must be rejected. 


(Sd.) B. K. Puranik) Chairman , 

Election Tribunal, Hoshangabad, 
(Sd.) B. Chatter}!, Member 9 
The 27th Mar ch t 1953. Election Tribunal, Hoshangabad. 

I* I have had the privilege of perusing the proposed order of mv learned colleagues, Shri 
B. K. Puranik and Shri B. Chatterji, who have dealt with elaborately all the contentions raised by 
the parties to this petition, and have recorded their findings thereon. I agree generally with njost^ 
of the conclusions arrived at by them in their order referred to above ; except their finding 
the provisions of Rule 47(1X0 of the Representation of the People (Conduct of Elections ancL 
Election Petitions) Rules 1951, are mandatory, which, I regret, I am unable to accept as being 
correct proposition of law. With due respect, I submit I am not prepared to concede that these 

E rovisions are mandatory. On the contrary, I am clearly of the opinion, for the reasons stated 
ercafter, that these provisions are merely directory and that it is sufficient if they are complied 
with substantially in a case like this. 

2. That there was interchange of ballot papers— wholesale in the case of the Polling Stations 
Sobhapur Nos. 316 and 317 in Sobhapur part of Hoshangabad Parliamentary Constituency 
and partial in the case of Malkajra, Polling Station No. 299., of the Hoshangabad Parliamentary 
Constituency and Bamangaon Polling Station No. 371 of Hoshangabad Constituency — is amply 
proved from the evidence on record. The ballot papers meant for the electors of the State Le- 
gislature were exchanged with the ballot papers meant for the electors of the House of People 
and vice versa. My learned brothers, Shri B, K. Puranik and Shri B. Chatterji, have in their 
judgment discussed the evidence in this connection at some length, and have, for very cogent and 
weighty reasons, which I need not reiterate here, come to the conclusion that this was clearly a 
.case of interchange of ballot papers. They have further remarked, to quote their own words, 
"It is, therefore, clear that the interchange of ballot papers was due to the bona fide mistake of 
either the Presiding Officer or Polling Officer. It may be negligence or inadvertence on their part 
but it was still a bona fide mistake resulting in the interchange of voting papers (concluding 
portion of para. 19 of their judgment). With these remarks I respectfully agree. 

3, Now, having already found that there has been, in fact, interchange of ballot papers in 
the case, due to the mistake of the officers entrusted with the conduct of the poll, the next thing 
we have to see is how far this mistake has affected the election and the manner in which these 
ballot papers should now be dealt with. The ballot papers for the State Assembly and those for 
the House of People are similar ; except that on the left margin of the Assembly ballot papers 
there is chocolate coloured bar and on the left margin of the Parliamentary ballot papers the dis- 
tinguishing mark is a green coloured bar. We have noted our observations as regards the coloured 
bars on two kinds of votingjpapers in the course of recording evidence of Shri Sk. Chand R. W. 2 
who was the Presiding Officer at Sobhapur Polling Stations (page 3 of his deposition) as 
mnder : — 

“ For a long time even after having seen the two kinds of voting papers most of us were 
under the impression that the voting papers of the House of People were still to be 
taken out from the bundles although both these kinds of papers were placed before up. 
The voting papers of the House of People do not appear to have the green bar promi- 
nently, nor the colour of the bar on these can be definitely said to be green. Tw 
difference between the colours of die two bars on the two kinds of papers is one of 
shade. The Assembly papers have a light shade of the brown colour. On both 
are printed the words “ M.P. '* in the centre. The colour of the back-ground of 
both the ballot papers is pinkish 

Besides these distinguishing marks of tjars of different colours there arc separate series of 
serial numbers printed on the two kinds of ballot papers. If the officers had been careful the 
mistake could have been avoided or detected. In fact, in one case viz* : Bamangaon Polling 
Station No. 371 the mistake was detected in the course of polling. Shri B, L. Choudhari who 
was the Presiding Officer at this polling centre deposes, as R.W.i, about this incident, vide para 
6 of his deposition as under 

** After a while and after the polling had commenced, I happened to go to these ^Polling’ 
Officers of booth No. 1 and I found that wrong ballot papers were in front of them. 
The ballot papers meant for the State Assembly were with the- other Polling Officer 
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who was in charge of ibe Parliamentary Polling and vice versa , I found that aboui< 
130 ballot papers were issued by each polling Officer wrongly in the above manner* 
I then ordered and arranged that the right ballot papers were in charge of the right 
Polling Officers and I had directed them to issue ih«tn from that moment in the cor- 
rect way ”, 

This case is not the solitary instance of such mistakes having been committed. Similar cases 
of interchange of ballot papers have occurred in other parts of India. Three petitions nsmcljv 
(i) Election Petition No. 5 of 1952 decided by a Bombay Tribunal, (ii) Election Petition No, 39 
of 1952 decided by an Assam Tribunal and (jit) Election Petition No, 122 of 1952 decided by a 
Bengal Tribunal, published in different issues of Gazette of India Extraordinary and brought 
to our notice involve, inter alia this question of interchange of ballot papers. 

4* The interchange of ballot papers in this case has been held to be due to bona fide mistake® 
on the part of officers concerned. Wc have next to see (?) whether the procedure of polling 
followed at this polling station was or was not according to law and (ii) whether the result of the 
election has or has not been materially affected by reason of this interchange. As regards (?) 
there is ample evidence on record to she w that the election at these polling stations was conductpe 
nparperly and correct procedure followed, Slixi B. L. Choudhari, R. W. 1, who was the Prc- 
fiding Officer at Bamangaon Polling Centre, Shri Sk. Chand, R. W. 2, who was the Presiding; 
Officer for the Sobhapur Polling Station, and Shn Nandkumar Jyotishi, R. W. 3, who was the Pre- 
siding Officer at Malkajra Polling Station, give graphic description of the manner in wffiich the 
polling was conducted at their respective polling stations. Two sets of ballot papers were dis- 
tributed by them to the Polling Officers in charge of these booths. The Assembly votes were* 
first cast and after that the voters received Parliamentary baliot papers to cast votes in different- 
compartments where the Parliamentary ballot boxes were kept. The electors acted in gcod 
faith and were not confused or misled by rcason^C any interchange of ballot papers. The pro- 
cedure of voting by ballot was followed to the fullest extent and every elector appears to have 
voted as he wished or intended- I have thus not the least hesitation to hold that correct proce- 
dure was followed and the polling was conducted properly ai each of these polling stations. As 
for No. (ii) there is no evidence on record to show that this interchange of ballot papers has in 
any wqy materially affected the result of the election. The petitioner’s case is that if these inter- 
changed ballot papers at Sobhapur Polling Station had not been counted and if these had been/ 
rejected, as required by Rule 47(1)^), the petitioner would have secured a majority of valid votes,, 
the petitioner would have received 65,139 valid voles and the respondent No. 1, 65,074 valid' 
votes only (vide para. 10 of the petition). It is nowhere stated nor is it the case of the petitioner 
that if the electors had been given correct valid papers at this polling station, they w r ould have 
voted for the petitioner or the result of the election wrould have been materially affected. Per, 
the electors knew that the ballot papers that were delivered to them by the polling officer in charge 
of the Parliamentary Polling Booth at Sobhapur Polling Station were meant for the House of 
People election and they accordingly put their ballot papers into the boxes of the candidates for 
whom they intended to vote for the House of People. To this extent, I think, wc can go into the 
question of intention of the electors. I am therefore of opinion that the result of the election has 
not been materially affected by reason of this interchange of ballot papers. 

5. The petitioner has based his objection to these interchanged ballot papers, for which 
neither the electors nor the candidates can be blamed, on a technical ground. As already stated 
this interchange of ballot papers was due to bona fide mistakes on the part of the officers concerned,- 
and the matter was one over which the voters had no control. It docs not, therefore, stand to 
reason why the voters, in a case like this, should be disfranchised and why a candidate who has 
obtained more votes should be allowed to suffer because of this interchange. I may, in this con- 
nection, refer, with advantage, to a passage from an English case . where the official stamp on ballot 
papers was prescribed as ten perforated holes, but a particular ballot paper which was challenged 
contained only one hole. The Judge of the Kings Bench Division who decided that case, while 
^Mowing that vote to the petitioner, made the following observations : — 

ft Although it was not perfectly done, we think the paper ought not to have been rejected 
on that account. In every other respects the vote is perfectly -plain and no other 
substantial objection can be raised to it. We think that in a case where the voter is in 
no sense to blame, where he has intended to vote and has expressed his intention of 
voting in a particular way, and, so far as this part of the transaction is concerned, has 
done every thing that he should, and the only defect raised as a matter of criticism of 
the ballot paper is some defect on the part of the official machinery by which the 
election is conducted, especial consideration should (and, no doubt, would) be given 
in order that the voter should not be disfranchised. *So far as this 011c vote is con- 
cerned it is quite clear from the cross in the petitioner’s section that the voter did all 
that he could possibly do to record his vote. The only challenge was the fact that 
the official stamp had been imperfectly applied. We arc satisfied that there was 
the clear intention to apply it and we shall allow that vote for the petitioner”. 

{Rc South Nawington (Kingstonc-upon-Hull) Municipal Election petition. Lewis 
Shephardfioiij Kings Bench Division reported in the All England Law Reports 
1948 (2) page 503 at page 507 j. 
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On thr nn^crv of th+ Fno-iu^i to tH« c^ae mav construe our Rules equally liberally 

and refuse to re>ct the interchanged ballot papers, I think. 

6 So rar, T hav** dRrus*^ ttio ftu™s*i<™ Imrpdiano’e oF ballot raoms and their admissi- 
bility f° r the purposes of voi^s npd ronnri-^^ of thruo vor^s. from a fienerfll an^ broad point of 
view, to the ri’l^s TTi^rta <s^i^ro<5 . Rvlr e9 of the P^n^ppontat’np of Pronlr ( Conduct of 

Elections and Election PefitmuO Ri , l r,<i to<t fhf'r/'^ftrr called EnloO 7 avs dnwn that the ballot 
pan^r to h* u^ed for the nnrno^e of voting at an fl«rtfnu to whVh the chapter applies shall contain 
a fl-i-fq.1 number and such distlnmdshioF mark aa the Election Cornmis p ion mav decide ; and Ride 
47 Ft’) (c) thereof savs that a ballot naner contained in a ballot hoy shall be referred If it bears 
serial number or mark different from the serial number or marks of the ballot papers authorised 
for use at the polling station or the polbne booth at which the ballot box in which it was found was 
used. It mav be noted that those and the rules have beep framed under section 160 of the 

Representation of the People Act, to^t FXTJTT of tost), which gives power to the Central 
Government after consulting the Flection Commission to make rules for oart-vl^cr out the pur- 
poses of this Act. Most of these rules contain directions for the enidance of the officers entrusted 
with the cnrrvine out the purposes of this Act: rh^ purposes of the Act beinp- to provide for the 
conduct of elections to the Houses of Parliament and the House or Houses of Legislature of e$£h 
State, the qualifications and disqualifications for Membership of those Houses, the corrupt abfti 
illegal practices and other offences at or in connection with such elections and the decision of 
doubts and disputes arising out of nr in connection with such elections. Now from a careful, 
perusal of Rule 28 it is abundantly clear that it contains a direction intended for the Flection 
Commission who mav devise a distinguishing mark for the ballot papers to be used for the pur- 
pose of voting at an election. No duty or responsibility is cast on the voter or elector in this con- 
nection, What happens if the Election Commission, either deliberately or through inadvertence, 
neglects to decide such distinguishing marks and the ballot papers are allowed to be used for 
the purpose of voting at an election without such distinguishing marks, the election otherwise 
having been conducted nronerlv ? Will all these ballot papers be discarded and thrown awav 
because of this want of distinguishing marks and the electors disfranchised for no fault of theirs ? 
This would be unfair and unjust so far as the electors are concerned. Proper course in such a case 
would be to disregard this omission on the part of the officer and treat the ballot papers as valid 
votes, For, nowhere in the Act, or Rules, such votes have been declared to be void or invalid 
votes, although there are express provisions in the Act itself declaring certain 'types of vote as 
void votes. In section T00(2)(e) of the Act two classes of votes are considered vis. : improper 
reception or rejection of a vote and a void vote. This shows that Legislature has made a dis~ 
tinction between these two kinds of votes. 

7. It mav further be noted that no penalty has been provided either in rule 28 or rule 47(1 X<0 
and it is nowhere declared that such ballot papers which do not bear the distinguishing marks, ns 
prescribed by the Election Commission, will i-hso facto be deemed to be void orinvajid. In rule 
47(i)(c) it is stated that such ballot papers shall be rejected and in sub-rule (4) thereof it is stated 
that tile decision of the Returning Officer as to the validity of the ballot paper contained in a balloi 

box shall be final subject to any decision to the contrary given by Tribunal 

etc. etc. This shows that the rejection or acceptance of such ballot papers is open to fur- 
ther investigation and decision hv a Tribunal. I may, in this connection, refer to a passage from 
Cruises on Statute Law, 5th Edition (1946'), page 246 which explains the distinction between 
absolute and directory provisions in the same Act. 

It runs : — 

11 Where a Statute does not consist merely of one enactment but contains a number of 
different provisions regulating the manner in which something is to be done, it often 
happens that some of these provisions are to be treated as being directory only while 
others to be considered absolute and essential, that is to say, some bf these provisions 
may be disregarded without rendering invalid the thing to be done, but others not. 
For, “there is known distinction” as Lord Mansfield said in R. Vs. Loxdalc, “bell 
ween circumstances which are of the essence of a thing to be done by an Act of Par- 
liament and clauses merely directory.” In Pearse Vs. Morrice Tanton, J. said that 
he understood “ the distinction to be, that a clause is directory where the provisions 
contain more matter of directions and nothing more, but not so when they are fol- 
lowed bv such words as, that anything done contrary to these provisions shall be null 
and void to all intents ’\” 

Similar views have been expressed in Jagdish Swarup’s “ Interpretation of Indian Statutes ** 
19^2 Edition at pages 258 and 259. It is stated that the scope and object of a statute are the only 
guides in determining whether its provisions arc directory or imperative. According to this 
author^ — 

** A statute is always understood to be directory when it contains matter merely of direc- 
tion, but not when those directions arc followed up by an express provision, that, in 
default of following them, the act shall bo null and void ” (page 259). " The general 
Rnle ”, as stated bv the author, u is that unless the Legislature uses negative words or 
words showing an intention to treat the observance of a Rule of Procedure as essential 
rule will ordinarily be treated as a direction only”, (Page 264), 
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So, it is necessary for a rule to be mandatory that it must be followed by a nullification clause, 
namelv, by such words as, that anything done contrary to these provisions shall be null and void to 
all Intents. Examining rule 28 in the light of the principles stated above, we find that there is 
nothing, in the rule to show that anything done contrary to this rule or the provisions of this rule, 
shall be null and void to all intents. In this view of the matter, rule 28 cannot be mandatory, 
but it is merely directory. Since rule 28 is directory the violation of that rule viz. use of ballot 
paper minus these contents, which are required to be filled under this mlc, is the act done in 
contravention of that rule and this departure can be disregarded without rendering the ballot 
paper invalid. For, it is an established principle oflaw that direeforv statutes are to he construed 
liberallv and it is sufficient if directory enactments be obeved and fulfilled substantially. Now, 
the provisions of rule 47(i)(c) being dependent on rule 28, the same cannot but be directory, 
rule 47(t)(c) obviously relates to the ballot papers bearing serial numbers or marks referred to in 
rule 28. 

8. In the Present case we arc dealing with the interpretation of rules with special reference 
to the proposition whether, where a mistake is committed by an official, the rules ought to be 
treated as mandatory or directory. In this connection I need only refer to the following relevant 
passages from authoritative books on interpretation of Statutes to clear up the position:- — 

11 In the first place, a strong line of distinction may be drawn between cases where the 
prescription of the Act affect the performance of a duty, and where they relate to a 
privilege or power. Where powers or rights are granted, with a direction that certain 
regulations or formalities shall be complied with, it seems neither unjust or incon- 
venient to exact a rigorous observance of them as essential to the acquisition of the 
right or authority conferred : and it is therefore probable that such was the intention 
of the Legislature. But when a Public duty is performed in a certain manner, or within 
a certain time or under other specified conditions , such may well he regarded as 
intended to be directory only , when injustice or inconvenience to others who hove 
no control over those exercising the duty would result, if such requirements were 
essential or imperative ”, (Maxwell on the Interpretation of Statutes, 4th Edition, 
page 556.) 

" On the other hand , when the prescription of a statute relate to the performance of a public 
duty ■> and to ahect with invalidity acts done in neglect of them would work 
serious general inconvenience or injustice to persons who have no control over 
those entrusted with the duty, without promoting the essentia! aims of the 
Legislature ; they seem to be generally understood as mere instructions for the 
guidance and governance of those on whom the duty is imposed, nr, in other words, 
as directory only 1 ’. (Maxwell on the Interpretation of Statutes, 4th Edition . pages 

564-65.) 

“ To hold that an Act which required an officer to prepare and deliver to another officer a 
list of voters on or before a certain day, under 0 penalty, made a list not delivered 
till a later day invalid, would in effect, put it in the power of the person charged with 
rhe duty of preparing it, to disfranchise the electors, a conclusion too unreasonable for 
acceptance *\ (Maxwell, 4th Edn. page 565.). 

“ In considering any question which he is empowered to deal with in respect of any ballot 
paper the Returning Officer should bear in mind the principle hitherto applied by 
election judges in construing the provisions of the Ballot Act, 1R72, which ar* now 
incorporated in R. P. Act. Thus it has been said that the Ballot Act was to be inter* 
preted liberally, and that ir was not every departure from the regulations in that Act 
that would render the vote invalid ; and that while on the orher hand, the enactment 
contained in the body of the Act were absolute and must be obeyed by the voter 
exactly, yet that, on the other hand, the rules and forms in the schedule were direc- 
tory merely and it was sufficient if they are obeyed substantially”, [Woodward ?;*. 
Sarsons, L.R. 10 C.P, 746, acc. Phillips vs. Gofr. 17 Q.B.D. 812, in reg. Pembroke 
election petition (1908) 21 R,433l- He should also hear in mind that statutory pro- 
visions in general arc directory where the thing to he done by officer , but arc man damn 
where it is to b<? done by the vorer” (Thornbury, 2 Times L,R, 485) rich (Parker's 
Election Agent and Returning Officer, 5th Edition, page 196,) 

“ And when the matter is one over which the voter has no control, the vote is not bo be 
considered bad by reason of an omission or error of un officer” (16 Q.B.D. 746). 

A scrutiny of all these extracts clearly indicates that there is a consensus of opinion in the matter 
that where the thing is to be done by an officer and where rhe voter has no control over it, the. 
provision must be construed as directory and the voter should not be allowed to suffer for" the 
mistake or error of officer. In this case, for the reasons already stated, the officers alone were res- 
ponsible for the interchange of ballot papers and the electors had no control over it. They should 
not, therefore, be allowed to suffer for the mistake on the part of the officers. In this view of the 
case also, the provisions of rule 47( I )W must be held directory and substantial compliance thereof 
must be considered sufficient and the interchange oi ballot papers found in the boxes of various 
candidates to the House of People must be accepted as proper votes and need not be rejected, 
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9. There is yet another angle from which this case can be viewed. I have held above that 
the interchange of ballot papers at the Polling Stations at Sobhapur, Malkajra and Bamanfjaoa 
was due to official bunglings and the matter was one over which the voters had no control. The. 
electors at these polling stations appear, to have followed the procedure as laid down in rules 22 , 
to 2^5. Under rule 22 an elector has to apply for a ballot paper for the purpose of voting at a- 
polling station and the polling officer concerned, after scrutiny and performance of certain forma- 
lities, delivers a ballot paper from out oi a number of ballot papers that entrusted to his charge 
and that particular ballot allocated to the elector, must, to all intents and purposes, be deemed to 
be the ballot paper authorised for use at the particular polling station, irrespective of the fact whe- 
ther or not it conforms to rule 28, that is to say, whether or not it contains the serial number 
and the distinguishing mark as decided by the Election Commissioner. The elector* in fact, is. 
not concerned with it n or is a duty to scrutinize the ballot paper cast upon him by any rules. Thus 
in the present case the interchanged ballot papers, that is, the State Assembly ballot papers, that 
were delivered to the respective voters of the House of People must be held as ballot papers au- 
thorised for use as contemplated in rule 47 (i)(c) and their validity cannot be questioned nor. can* 
they be rejected. 

10. Much has been made of the word “ shall 55 in rules 28 and 47, in the course of arguments, 
by the learned counsel for the petitioner. I, however, do not attach importance to it in view of the 
peculiar circumstances of this case, already discussed. As pointed out in the Interpretation of 
Indian Statutes by Jagdish Swarup, at page 274, the use of the word tl shall ” would not of itself 
make a provision of the Act mandatory. It is to be construed with reference to the context in- 
which it is used. In cases of affirmative words even the word “ shall” might be taken to be 
only directory as distinguished from imperative. 

11. As regards the action of the Election Commission in regularising the issue of wrong 
ballot papers at Sobhapur Polling Station, it may be noted that under Article 324(1) of the Consti- 
tution of India certain powers, namely, superintendence, direction and control of the prepara- 
tion of the electoral rolls for, and the conduct of all elections, to Parliament and to the Legisla- 
ture of every State are vested in the Election Commission. Obviously under these powers the 
Commission could act. Conduct of election could be controlled by regularising something which 
was irregular, by rectifying mistakes committed by officers who were concerned with the discharge 
of various duties under the Representation of the People Act and Rules framed thereunder, and 
issue directions for their guidance.. It was in pursuance of these powers that the irregularity*, 
namely, issue of State Assembly ballot papers to the voters of the House of People, committed 
by Presiding Officer of Sobhapur Polling Station, must be deemed to have been regularised. The 
voters had voted for the persons for whom they wished or intended to vote, without bothering, 
themselves whether the ballot papers delivered to them was or was not for that particular constituency 
In fact it was no concern of theirs. The irregularity had not effected the election in any way„. 
It was only a formal mistake, committed by the Polling Officer which could be rectified or regu-^ 
lariscd but for the directions in rule 28. But under rule 28 also it was for the Election Commission 
only to decide about the distinguishing mark. The Election Commissioner could modify its pre- 
vious order under which it had decided green coloured bar for the ballot paper meant for the 
House of People. This the Commission could do even retrospectively inasmuch as the conduct 
of election was not over at the time. The direction relates to the counting of votes which was- 
not over at that stage. The Commission said that a mistake was committed by an officer in issuing, 
the ballot papers which did not pertain to that constituency and that the electors had rightly 
exercised their right of vote on the basis of that paper. The Commission w T as, thus, in my opinion, 
justified in regularising that mistake. 

12. This point, however, to my mind, is no longer important in view of my finding that the 
provisions of Rule 47(i)(c) arc directory and meticulous compliance of these provisions is not 
called for. The matter beintf directory it cannot be said that there was any substantial non- 
compliance with the provision of law if particular contents were missing from particular ballot 
papers, so long as this did not affect the right of selection and choice of tire electors 

13. It will not be out of place to add here that my view regarding rule 47(i)(c) being direc- 
tory, finds support in the decisions of four other Tribunals, via. Election Petitions Nos. (t) 5/52* 
fi») 26/52, (ui) 39/52 and (iu) 122/52, published in the various issues of the Gazette, of India 
Extraordinary , No ^contrary view has, so far, been taken by any of the Tribunals, and this i& 
significant. 

14. Mere non-compliance with the rules made under the Act is not enough under section 
ioo(2)(c) of the Representation of the People Act, 1951. It must also be proved that by reason, 
of such non-compliance “ the result of the election has been materially affected This must 
be clearly established by satisfactory evidence. But there is no evidence on record to prove that 
as a result of non-compliance with the rules the result of the election was affected materially. 

15. Thu*, for the reasons stated in the foregoing paragraphs, my finding* are that : — 

(0 the bellot papers found in the boxes of both, the petitioner and the respondent No. i, at 
Sobhapur Polling Stations Nos. 316 and 317* bearing different distinguishing marks from th*- 
uuthomtd marks, were not invalid under rule 47 (iX <0 were rightly accepted and counted. 
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(/0 The Election Commission was authorised to modify its decision in respect of the dis- 
tinguishing marks and its direction to the Returning Officer to accept and count all these votes. 
Irrespective of the distinguishing marks, was correct, and 

(hi) the returning Officer's order rejecting the ballot papers, bearing different marks than the 
prescribed distinguishing marks found in the boxes of petitioner and the respondents at Malkajra 
Polling Station No. 299 and Bamangaon Polling Station No, 317, was improper. These votes 
should have been accepted and counted. 

16. As a result of these findings the respondent No. 1 gets an additional majority of votes 
over the petitioner, and the petition is thus liable to be dismissed with costs. 

(Sd.) S. M. Ahmed, Member , 

The 27th March 1953 Election Tribunal, Hoihangabad. 


ORDER OF THE TRIBUNAL 

It is hereby ordered that the election petition be dismissed. As for costs it is ordered that 
-In view of the peculiar nature of the case and the fact that the petition is the result of the mis- 
handling of ballot paper# by the officials, parties should bear them as incurred. 


The 2.7th March 1953. 


(Sd.) B. K. Purantk, Chairman , 
Election Tribunal, Hoshangabad, 

(Sd.) B, CHATTERJI, Member. 
Election Tribunal, Hoshangabad. 

(Sd,) S, M. Ahmed, Member , 
Election Tribunal, Hoshangabad, 


SCHEDULE OF COSTS OF THE PETITION 

Petitioner Respt. No. 1 


1. Process-fee 

2. Subsistence allowance of witnesses 

3. Pleader's fees (No certificate filed) 


Total 


180 780 

17 4 o 174 12 0 
000 000 

18 12 0 182 4 o 


The 27 th March 1953- 


(Sd.) B. K. PuraniK, Chair man t 
Election Tribunal, Hoshangabad, 


rNo. i9/i8o/52-EIec.III/4325.] 
By Order, 

P. R. KRISHNAMURTHY, Asm. Secy, 
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